"Please be advised that I do indeed protest the proposal
for assessment of a civil penalty against me for an
alleged violation of the Mine Safety and Health Act of
1969.  Since I am a private citizen, work alone and hire
no employees, I declare myself to be exempt from any
rules and regulations of the Dept. of Labor.  You, nor
anyone else has shown proof that it was the intent of
Congress to subject the one-man mine operator to the
burden of these rules and regulations.  Neither you, nor
anyone in your office has ever quoted a court case that
pertained to a one-man operation.  Every case you cite
has had paid employees or several people working."

However, at the hearing, Mr. Livingston testified under oath
as to a somewhat contrary picture of the employment situation at
his mine.

Q.  Do you have friends or acquaintances or relatives that
have worked at the Digmor Placer with you, and when I use
the term "Digmor Placer", I'm referring to the specific mine
that Mr. Esteban inspected?

The   Witness:  Do I ever have someone with me?

Q.     During the time that you were working it?

A.      Okay.  Occasionally I have had people help me.

Q.     Who were those people that helped you?

A.     My son.

Q.     Anyone else?

A.  Yeah.  There was a Ron Stockman.  He helped me for just
a few days is all, but that didn't last long.

Q.     Anyone else?

A.     Yeah, Douglas Mead.  He helped me for a while.

Q.     So, you really weren't working that by yourself?

A.     I was working it alone by myself most of the time.

Q.     But you had other people there?

A.  I had, occasionally, some people there, yes.

(Tr. 66, 67).

Based on his sworn testimony, Mr. Livingston's contention
that his was a "one-man" operation is rejected.  Regardless, his
Digmor Placer mine is covered by the 1977 Mine Safety Act.
Secretary of Labor v. C.D. Livingston, 7 FMSHRC 1485 (1985).
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